209 |2

ol |||

17181

SUMMARY STATEMENT

* The development of a comprehensive, cohesive Federal narcotics en-
forcement policﬁhia a complex and multi?faceted undertaking. The
strategywﬁust involve all aspects of the criminal ju#tice system--
investigation, prosecution, adjudication, conviction; and sentenc-
ing-~-and must be on an international as well as a national level.

* Through the years, a general strategy has evolved. For example, it
is the Federal Government's strategy to allocate resources to com-
bat the most dangerous drugs of abuse, to go after high-level
traffickers, to seek convictions under the statutes that provide
longer periods of incarceration and forfeiture of criminal assets,
and to have those Federal agencies concerned with drugs working
together.

* Although this strategy may need fine-tuning, it can #erve as an

adequate foundation for implementing the Federal Gov#rnment's nar-

cotics enforcement policy. The drug enforcement pro#lem lies not

in formulating but in implementing the strategy. .
* Unfortunately@ for example, prison terms do not saemjto be all they
should be, efforts to achieve forfeiture of criminalfassets have .
not always been aggressive, drug investigations have not always
been directed at the largest trafficking organizations, and the
many involved Federal agencies do not always work together.mﬂ
* This is not to say that there has been no progress. There has.
Butiﬁf further significant advances are to be made in the fight

against drugs, then some means must be found to ensure that a

sound strategy is accompanied by effective implementation.
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Mr. Chairman and Members of the Subcommittee:

We are pleased to be here, at your request, to participate in
hearings on the Federal narcotics enforcement policy. The develop-
ment of a comprehensive, cdhésive Federal narcotics enforcement
policy is a complex and multi-faceted undertaking. Hﬂrd decisions
will have to be made concerning the relative importanqe of various
theoretical approaches on how to best combat the ever{increasinq
narcotics problem. We applaud this Subcommittee's inderest and ef-

forts to stimulate the development of an effective Federal narco-

i tics enforcement policy.
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Our testimony today will deal with/several recently issued
| GAO raports‘daaling with implementation of several elements of the
overall Federal narcotics enforcement policy contained in the 1979

Federal Strategy for Drug Abuse and Drug Traffic Prevention.

Specifically, our reports address
~-=-A need to effectively implement the Federal suPply reduction

strateqgy;




--A need to crackdown on clandestine laboratories manufac-
turing dangerous drugs; and
-~A need to increase the efforts to obtain the forfeiture
of assets obtained through criminal activities.
We will also offer comments on a proposal for legislation to
improve forfeiture provisions.

THE FEDERAL STRATEGY FOR DRUG
ABUSE AND DRUG TRAFFIC PREVENTION

The most current published document setting forth Federal drug
policy and priorities is the Federal Strategy for Drug Abuse and
Drug Traffic Prevention. Formulated in 1979 by the Strategy Coun-
cil on Drug Abuse-~composed of seven cabinet officers and six pub-
lic members--the current Federal strategy employs a comprehensive
and progressive program to address the Nation's drug abuse problem
and serves as the foundation from which the Federal Government at-
tempts to feduce the serious effects of drug abuse in this country.

The Strategy has historically involved three maj?r program
elements: domestic treatment and rehabilitation: doméstic drug
law enforcement; and international narcotics control.! Prevention
is emerging as a fourth major program el;ment. The S£rategy recog-
nizes the need for coordination of these elements so that they are
complimentary to each other within the broad, consistent framework
of a Federal narcotics enforcement policy. Another important con-
sideration of the Strategy is to maintain a flexible response
involving a wide variety of approaches.

EFFECTIVE STRATEGY IMPLEMENTATION
NEEDED TO CONTROL FLOW OF ILLEGAL DRUGS

In October 1979, we addressed the Federal Govermnment's drug

enforcement and supply control efforts during the laét 10 years.
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While we noted that specific hard-won successes had been attained

in carrying out the Federal supply reduction strategy, our report 1/
hat ;eaefal drug supply reduction efforts were

integrated, balanced, and truly coordinated. The problems which

we discussed still exist today. We found that:

~-There is no comprehensive border control plan, ahd Federal

efforts at the border have not been a serious imﬁediment
to the illegal entry of drugs. The availability of drugs
in the United States attests to the fact that ouf border
has not been a major hinderance to illegal entry. In
recent years the smuggling of drugs by air and sea from
South America has become a major business in the Southeas-
tern United States, particularly in Florida. Marijuana
from Colombia arrives by the tonload, while hundkeds
of pounds of cocaine flow into the area for disg&ibution
across the country. Many enforcement officials in South

Florida believe the situation is completely out of control.

Federal, State, and local agencies have been ov%rwhelmed

by the amount of smuggling activitf.

In our report we expressed the opinion that the:executive
branch should provide the Congress, along with its appro-
priations requests, an overview of law enforcement along
the U.S. borders. 1Included in this overview should be an
analysis which brings together the budget requests and

law enforcement strategies of the various bordeq law en-

forcement agencies. Also, we stated that the Office of

1/"Gains Made In Controlling Illegal Drugs, Yet the Drug Trade
Flourishes" (GGD-80-4, Oct. 25, 1979).
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Management and Budget, the Domegtic Policy staff (now the

Office of Policy Development) and the principal border

agencies should develop an integrated strategy and compre-

hensive operational plan for border control.

| ~-The Federal Government has had only limited success in
immobilizing high-level traffickers and their organizations
through conspiracy and financial investigations,; The Federal
Government's approach relies on a close, cempléméﬁﬁafy rela-
tionship and effective interaction among a varieﬁy oﬁ inves-
tigative, interdictive, regulatory, and prosecutive agencies.
However, legal obstacles, lack of direction, and changing

priorities have all limited Federal agencies' success in

immobilizing major drug traffickers and their organizations.

| These conditions are in a state of change. Solutions to the
legal problems have been proposed, agencies are attempt-
ing to work together more closely and there has been some
recent notable successes in attacking large traﬂficking or-
ganizations.
~-éail and sentencing practices in Féderal courts?throughout
the country have further weakened efforts to imﬁobilize
drug traffickers. However, as you know, the Attorney
j General's Task Fggce on Violent Crime and the proposed
} criminal code reform legislation are directed at these
‘ problems.
--Jurisdictional and financial realities make it virtually
impossible to mobilize State and local enforcement re-
5 sources in a coordinated nationwide attack on dkug

trafficking.




The Federal strategy places increased reliance on State and
local drug enforcement efforts in order to focus Federal
activities against leaders of national and international
trafficking networks. Although the Federal Government has
developed numerous programs to assist and cooperate with
State and local agencies, the enormous number ofgjurisdic~
tions, coupled with financial problems, makes it}virtually
impossible to mount a unified attack. In our reéort we
stated that the Attorney General must establish & clear,
realistic policy on what can reasonably be expected

from State and local governments and what the Federal

Government should do to elicit their support.

--The United States, if it is to be successful at reducing

drug availability, must receive a high degree of inter-
national support. The United States has been the prime
force in efforts‘ﬁo control illicit drug production world-
wide, but increased commitment of developed countries is
needed in order to have a greater impact on the problem.
Even with increased international support, it isgunlikely

that the long~term nature of the problem will be overcome

within the foreseeable future.

--There needs to be a centralized focal point within the

executive branch to establish drug policy and be account-
able for its effective implementationerThe success of the
Federal strategy and present organizational structure relies
on an effective interaction and a close, complementary rela-

" tionship among various Federal agencies, State énd local




agencies, key foreign governments, and international institu-
tions. Since the early 1970s, several reviews of the overall
drug control efforts initiated by the executive branch, the
Congress, and GAO have pointed to a continuing need for
high-~level policy and program oversight of the rapidly ex-

panding drug abuse effort.

The Congress has long recognized the Federal Gov%rnment's
continuing failure to provide a central mechanis& to estab~-
lish drug policy and be accountable for its effeétiv; imple-~
mentation. If any improvement is to be made in éoordinating
Federal drug control efforts, someone must be gi%en a clear
delegation of authority from the President to monitor activ-
ities and demand corrective actions. The presence of a
tough and consistent stance will go a long way in demon-
strating within the United States and to other cPuntries

the étrong commitment our Nation is making in coﬁbatting

the drug abuse problem.

STRONGER CRACKDOWN NEEDED ON CLANDESTINE
LABORATORIES MANUFACTURING DANGEROUS DRUGS

In our recently issued report on illicitly manufactured dan-
gerous drugs, l/ we made recommendations concerning DEN‘s use of
investigative resources and the maximum penalties for trafficking
in certain nonnarcotic'drugs. Both of these recommendations

are consistent with the Federal Strategy for Drug Abuse and Drug

Traffic Prevention.

l/"Stronger Crackdown Needed on Clandestine Laboratories Manufac-
turing Dangerous Drugs," (GGD-82-6, Nov. 6, 198l1).




Resources Committed to Combat

Dangerous Drugs Disproportionate

to the High Enforcement Priority

The Federal Strategy notes that “domestic supply reduction
efforts rank drugs * * * according to their potential for harm,
particularly in causing death and injuries, and assign priorities
to them accordingly.” For example, the Strategy states that
"“heroin is a primary drug of concern because of its likelihood
to cause severe health and social consequences.”

In keeping with the Federal Strategy, DEA--designated as

the lead agency for Federal drug law enforcement--has established

drug priorities which are intended to, in its words, "* * * en-

sure the proper allocation of investigative resources * * *,

DEA policy provides, however, that these priorities be flexible

enough to allow field offices to deal with local drug problems that

might not conform to the national priorities. ’Although we agree
with the need for such flexibility, it is our opinion that if the
drug priority system has merit, the resources utilized nationally
should be consistent with the priority system.

However, although DEA has designated dangerous drugs as its
second highest enforcement priority--exceeded only by heroin--
overall the agency is not committing resources to dangerous drugs
commensurate with their high priority ranking. For example, our
analysis of DEA's use of its enforcement resources revealed that:

--Nationally, DEA used about 20 percent of its enforcement

resources pursuing dangerous drugs investigations during
fiscal years 1978~80, compared to 34 percent for heroin

investigations and 31 percent for cocaine investigations.




--Each of these years, the resources expended pursuing cocaine
investigations, a lower priority drug, far exceeded re-
sources used on dangerous drugs investigations.

-~Twenty-one of DEA's 29 district offices devoted more re-
sources to cocaine and/or canhabis investigations, both
lower priority drugs, than to dangerous drugs investigations
in fiscal year 1980. |

We, therefore, recommended that the Attorney General direct the Ad-
ministrator, DEA, to analyze field offices' use of investigative
resources that deviate from the high enforcement priority ranking
assigned to dangerous drugs and, where deviations are not justified,
formulate plans to allocate investigative resources commensurate
with the severity of the problem.

Although the Department of Justice did not disagree with our
recommendation, it considered the gross comparison of investiga-
tive workhours with enforcement priority rankings too simplistic
an approach for evaluating resource utilization. The Department
stated that other factors such as the volume of drugs being traf-
ficked, the complexity of the investigatién, and the iﬁportance of
the trafficking organization involved should dictate résource
utilization in addition to the danger of the drugs.

We do not disagree that these and other factors should influ-
ence the allocation of resources. However, given (1) the drug
priorites established by DEA; (2) the genéral availability of all
categories of drugs:; and (3) the exiétence of major traffickers
in all categories of drugs, it seems reasonable to us that, over-
all, DEA's utilization of resources for investigations of particular
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drugs should generally coincide with the danger of the drugs being

trafficked as reflected by their priority rankings. Recognizing

that deviations from that general relationship may be justified

sometimes, our recommendation allows for differences where

appropriate.

Dangerous Drugs Traffickers
Spend Little Time in Jail

The Federal Strategy for Drug Abuse and Drug Traffic Preven-

states that one of the major objectives of drug law enforce-~-

-

tion

ment is:
"* * * to achieve the highest possible level of risk for

drug trafficking by investigating major drug trafficking
organizations and securing sufficient evidence so that
successful prosecutions can be brought which will lead

to prison terms for the violators and forfeiture of their
agsets * * *,"

However, the highest level of risk to drug traffickers is not
being achieved because manufacturers and distributors convicted
of trafficking illicit dangerous drugs often spend little or no

time in prison.
For example, we reviewed all (68) closed clandestine lab-

oratory cases at 13 DEA field offices. These cases involved 153

violators convicted in Federal court for trafficking dangerous
drugs in violation of the Controlled Substances Act during fiscal

years 1978-~80. Of these 153 offenders, 44, or 29 percent, were

not sentenced to prison but were placed on probation, had their

sentences suspended, or were fined, and 56, or 37 percent, re-

ceived prison sentences of 3 years or less. Thus, 100, or 66




percent, of the 153 convicted traffickers received either a
nonprison sentence or a prison sentence of 3 years or less.

We also found that, whereas high-level heroin traffickers re~
ceived prison sentences averaging almost 10 years, sentences given
to high-level dangerous drugs traffickers averaged less than
5 years. We found the disparity to be congruous with the penalty
provisions of the Controlled Substances Act, the basic U.S. drug
control law. The act currently allows a maximum penalty of only
5 years imprisonment for traffickers in certain nonnarcotic drugs
(i.e. dangerous drugs) as opposed to a l5-year maximum imprisonment
for traffickers in certain narcotic drugs such as heroin. To better
achieve the Federal strategy of making dangerous drugs trafficking
a high~risk operation, we recommended that the maximum penalties
for trafficking in certain nonnarcotic drugs be increased to a
level equal to the maximum penalties for trafficking in certain
narcotic drugs.

There is a precedent which indicates that longer |sentences
and, consequently, more risk to traffickers, would re%ult. Re-
sponding to the alarming increase in the“availabilityﬁand abuse of
PCP, the Congress enacted the Psychotropic Substances Act of 1978
(P.L. 95-633) which amended the Controlled Substances Act to in-
crease the maximum penalty for PCP trafficking from 5 to 10 years
imprisonment. DEA statistics show that Federal prison sentences
given to PCP traffickers increased from an average of about 2 years
in 1977 to almost 6 years in 1979, the first year after the act was
passed, with the trend of longer sentences continuing through the
first half of 1980 (the latest period for which data Was available).
Furthermore, a joint House-Senate explanation regarding the PCP
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amendment recognized the need to increase other penalties under the
Controlled Substances Act for most dangerous drugs from 5 to 15
years imprisonment.

The Department of Justice generally agreed with our conclu-
sion that prison sentences given to dangerous drugs traffickers
are normally too lenient and the lewvel of risk must be raised to
provide a more meaningful deterrent. However, the Dep&rtment pre-
fers a recodification of the entire Controlled Substanées Act,
rather than individual amendments, to correct problemsiin addition

to those involving dangerous drugs.

ASSET FORFEITURE--A SELDOM USED
TOOL IN COMBATTING DRUG TRAFFICKING

As noted earlier, a major objective of drug law enforcement,
as defined in the Federal Strategy, is the immobilization of major
trafficking organizations not only through appropriate prison
sentences, but also through the forfeiture of traffickers' assets.

We addressed the Department of Justice's asset forfeiture pro-
gram in tw; recent reports 1/ and in testimony before this Subcommit-
tee on September 10, 198l1. We reported that neither the dollar value
nor the type of assets forfeited to the Federal Goverdment had been
impressive compared to the billions of dollars generaded annually
through organized crime including drug trafficking.

Relatively little has been accomplished in the forfeiture area
for several reasons. One of the key problems, we believe, has been
the lack of leadership by the Department of Justice. Even though
attacking criminal finances has been a primary objective of law en-

forcement for several years, until recently, forfeiture has received

1/"Asset Forfeiture-~A Seldom Used Tool in Combatting Drug Traffick-
ing," (GGD-81-51, Apr. 10, 1981) and "Stronger Federal Efforts
Needed in Fight Against Organized Crime," (GGD-82-2, Dec. 7, 1981).
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scant attention. Also, investigators and prosecutors did not have the
expertise or incentive to pursue asset forfeiture. The Department of
Justice has taken some steps to strengthen its forfeiture program,

but these initial efforts must be continued and implementation
monitored if the Government is going to improve its efforts to ob~-
tain forfeiture of assets acquired through criminal activities.

In addition to management improvements, legislative changes

to the Racketeer Influenced and Corrupt Organization (RICO) and Con-
tinuing Criminal Enterprise (CCE) forfeiture authorizations also
are needed. 1In our April 1981 report, we recommended fhat~the Con-
gress clarify and broaden the scope of the criminal forfeiture
statutes. Subsequently, S. 1126 and H.R. 4110 were introduced.
These bills, which contain the legislative package that we recom-
mended, would

--Make explicit provision for the forfgiture of any profits
and proceeds that are acquired or derived as a result of a
RICO violation. ;

--Clarify that "interests" forfeitable under RICO| include
assets illicitly acquired that are“held or owne% by a mem-
ber of an illegal enterprise. |

-=Authorize forfeiture of substitute assets when khe illegal
profits or interests cannot be located.

-=-Clarify that assets forfeitable under CCE include the gross
proceeds of controlled substance transactions.

We continue to endorse this pending 1egisiation.

As you know, we were asked to comment on a draft bill, entitled
the “QQmprehensive Drug Penalty Act of 1981," which would émend
the forfeiture provisions of the RICO and Céﬁmstatutesf We endorse
the thrust of the draft bill insofar as it enhances thh ability of
12




the Department of Justice to effectively use forfeiture. The draft
bill is responsive to a number of our previous recommendations.
However, we would like to call to your attention several provisions
of the bill which we believe warrant additional cohsideration.

--Section 3 of the draft bill authorizes the Attorney General
to request seizure of property upon the filingiof an
indictment or information alleging that such property is
subject to forfeiture. However, the bill doesénot provide
any criteria for granting a seizure ordef&ﬁ We?augqest that
the Subcommittee consider including such criteria in the
legislation. However, this provision, as written, raises
a bigger issue--the seizure of one's property prior to con-
viction. We believe that such a position would be chal-
lenged from a constitutionality standpoint.

--Sections 3 and 4 of the draft bill introduce the concept of
"preponderance of evidence." Section 3 provides for the
coﬁrt to enter an order of forfeiture upon itsjfinding,
based on a preponderance of evidence, that thefproperty
to be forfeited is found to be subject to forféiture by a
special jury verdict. Section 4 provides for a standard
of preponderance of the evidence and also establishes a
presumption that, in cases involving certain drug violations,
all property of the defendant automatically will be subject
to forfeiture under certain conditions. Criminal judgments
generally subject the prosecution to a standar@ of proof

beyond reasonable doubt. 'We do not know how the concepts
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of presumption and preponderance of evidence will fare with
the courts in the context of cfiminal forfeiture.

--Section 4 also provides that transfers of property shall

be void upon an order of forfeiture if, at the time of the
transfer, the transferee knew or had reason to know that
the property was subject to forfeiture. To the}extent that
this would apply to property which already was @pecifically
identified in an indictment or was the subject bf a re-
straining order, this provision seems to codify existing
case law. However, it is not clear if this proﬁision is
meant to be so broad as to reach property transferred before
the issuance of an indictment. We would anticipate legal
challenges to attempts to forfeit property of a third party
who received the property before any indictment is returned
for the defendant--the transferor. We believe a partial
solution to the problem Section 4Wattempts to a?dress is
provided in our recommendation to authorize for&eiture of

a defendant's other assets to the extent of hisfill-gotten
gains. ‘

We also noted that other provisions ;f the draft bill provide
authority to the Attorney General to take actions authorized by
the Federal Rules of Criminal Procedure or existing legislation.
Specifically, these actions pertain to (1) special jury verdicts
concerning property alleged in the indictment to be forfeitable,
and (2) the court entering restraining orders to prohibit defen-
dants from transferring assets whicﬁ might be deemed forfeited

upon conviction.
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In closing Mr. Chairman, I would suggest that perhaps the
greatest contribution to an effective narcotics enforcement policy
lies not so much in what the strategy should be, but rather, how
the strategy should be implemented. Through the years, various
elements of a drug strategy have been proposed and, in some in-
stances, adopted. For example, it is the Federal Government's
strategy to allocate resources to the most dangerous drugs of
abuse, to pursue the high~level trafficker, to seek convictions
under the statutes that provide for long periods of incarceration
and forfeiture of criminal assets, and to have those Federal
agencies concerned with drugs working together. Certainly the
need to balance our international and national strategy to com-
bat the drug problem has been recognized.

But, Mr. Chairman, as I have noted in my discussions of our
selected reports, various aspects of the strategy have not been
effactivelf implemented. Unfortunately, for example, grison terms
do not seem to be all that they should be, criminal aséets have
not always been forfeited, drug investigations have noé always
been directed at the large trafficking organizagions, Jnd the
Federal agencies involved do not always work together.

This is not to say that there has been no progress. There
has. But if further significant advances are to be made in the
fight against drugs, then some means must be found to ensure that
a sound strategy is accompanied by effective implementation.

That concludes my statement Mr. Chairman. We will be happy to

answer any questions for you or other members of the Subcommittee.
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